STATE OF CALIFORNIA
FISH AND GAME COMMISSION
INITIAL STATEMENT OF REASONS FOR REGULATORY ACTION
(Pre-publication of Notice Statement)

Amend Sections 1.17, 1.59, 27.60, 27.90, 28.59, 159, and 195;
Add Sections 1.46, 28.38, 28.41 and 28.42
Title 14, California Code of Regulations (CCR)

Re: Albacore and Bluefin Tuna Bag Limits for Consistency with Federal Rules

Date of Initial Statement of Reasons: June 11, 2007
Dates and Locations of Scheduled Hearings:

(@) Notice Hearing: Date: June 8, 2007
Location: Truckee, CA

(b) Discussion Hearing: Date: July 13, 2007
Location: Bridgeport, CA

(c) Adoption Hearing: Date: August 10, 2007
Location: Santa Barbara, CA

Description of Regulatory Action:

(a) Statement of Specific Purpose of Regulation Change and Factual Basis for
Determining that Regulation Change is Reasonably Necessary:

1. Establish a 10-Fish Daily Bag Limit South of Point Conception and a
25-Fish Daily Bag Limit North of Point Conception for Albacore in State
Waters for Consistency with New Federal Regulations; Establish a 10-
Fish Daily Bag Limit for Bluefin Tuna in State Waters for Consistency
with New Federal Regulations

The proposed regulations would establish daily bag limits for albacore and
bluefin tuna caught in California’s jurisdictional waters (generally 0 to 3
nautical miles offshore) between the US-Mexico and the California-Oregon
borders.

The purpose of the proposed action is to conform California’s ocean sport fish
regulations to new federal NOAA Fisheries regulations for two federally-
managed highly migratory species, North Pacific albacore (Thunnus alalunga)
and northern bluefin tuna (Thunnus orientalis). Both species are targeted by
recreational anglers in ocean waters adjacent to the State of California. The
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federal regulations, recommended by the Pacific Fishery Management Council
(PFMC), will apply to federal waters outside but adjacent to California waters,
generally between 3 and 200 miles offshore. They are expected to become
effective in the fall of 2007.

Currently, recreational anglers fishing off California are not limited in their take
of albacore and bluefin tuna, as they are included in the list of species in
Section 27.60, Title 14, CCR, for which there is no daily bag limit.

The new federal regulations will include a differential bag limit for albacore
caught in federal waters north and south of Point Conception. The daily limit
for albacore will be 25 fish north of Point Conception and 10 fish south of Point
Conception. This regional approach to bag limits was established in order to
account for different fishing strategies for this species in northern versus
southern California waters. Additionally, a bag limit of 10 fish for bluefin tuna
will apply in all federal waters off California. The proposed conforming
regulations for state waters, which would be established in new Section 28.38,
Title 14, CCR, would mirror these new federal regulations.

The new bag limits were approved by the PFMC consistent with guidance
provided by the Inter-American Tropical Tuna Commission’s (IATTC) 2005
Resolution C-05-02 on North Pacific Albacore, and the 2004 Recommendation
for Northern Bluefin Tuna in the North Pacific Ocean by the International
Scientific Committee (ISC) for Tuna and Tuna-Like Species. The bag limits
are considered a conservation measure aimed at preventing increases to
current fishing mortality levels for these species.

The best scientific evidence for albacore and bluefin tuna from the IATTC and
the ISC indicates both species are either fully exploited, or may be
experiencing fishing mortality above levels that are sustainable in the long
term. Given there is presently no limit on the take of albacore and bluefin in
California’s recreational fishery, there is a possibility that current fishing
mortality may increase above present levels. Therefore, the proposed
regulatory changes are likely to assist in achieving the management goals of
the federal fishery management plan for US West Coast Fisheries for Highly
Migratory Species, and are necessary for the sustainable management of
these important recreationally and commercially harvested tuna species.

Unlike most bag limit regulations established by the Commission for ocean
waters, under the proposed regulations albacore and bluefin tuna taken by
recreational anglers in California would not apply toward the general 20-fish
bag limit established in Section 27.60, Title 14, CCR. Therefore, in waters
south of Point Conception, anglers would be authorized to take 10 albacore,
10 bluefin, and 20 other finfish in combination not to exceed 10 of any one
species per day, unless otherwise specified. North of Point Conception,
anglers would be authorized to take 25 albacore, 10 bluefin, and 20 other
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finfish in combination not to exceed 10 of any one species per day, unless
otherwise specified.

2. Technical, Organizational and Clarifying Changes to Regulations in
Subdivision 1 of Title 14, Regarding Existing Daily Bag Limits

Organizational changes affecting several sections of Title 14 regulations are
proposed to improve clarity and enforceability. The modifications follow from
public and Department-initiated comments on the complexity of the ocean
sport fishing regulations.

Section 27.60 currently prescribes both general and special bag limits for all
species taken in ocean waters. Meanwhile, many other species-specific
sections in Chapter 4, Subdivision 1, of Title 14 also list the special bag limits
for individual species or groups of fish. Itis unnecessarily duplicative to
specify the special bag limits both in Section 27.60 and elsewhere. The
proposed changes would move these special limits into other sections if
necessary, and allow the general bag limit of 20 fish to stand alone in Section
27.60.

All but five of the species currently enumerated in Section 27.60 have their
respective special bag limits specified elsewhere in this Chapter. The five
species are: sixgill shark, sevengill shark, shortfin mako shark, thresher shark,
and blue shark. The proposed changes would move these special limits into
new Section 28.41 (sixgill and sevengill shark, where the limit is one) and
Section 28.42 (blue, thresher, and shortfin mako shark, where the limit is two).
Although Sections 28.41 and 28.42 would become new sections of Title 14,
the substance of the regulations themselves would remain unchanged. Itis
anticipated that this reorganization will make the special bag limits for these
species easier for anglers to locate.

Resulting from the proposed new bag limits for albacore and bluefin tuna as
described in item 1 above, a new Section (28.38) is proposed for addition to
Title 14, which will specify (and therefore clarify) the daily bag limits that apply
to all varieties of tuna. Presently, there is no specific mention of yellowfin tuna
or bigeye tuna anywhere in regulations of Title 14 because the general bag
limit applies to these species. Additionally, there is no limit on skipjack tuna.
Because the regulations will differ considerably depending on the species of
tuna, possibly causing confusion for anglers, the Department believes the
proposed new Section will improve clarity regarding what bag limit applies for
each species. However, other than for albacore and bluefin tuna, no
substantive changes to bag limits are proposed in the course of this proposed
reorganization.

Additionally, under the current regulatory organization there is a need to
amend Section 27.60 every time a special bag limit is changed. As a result,
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this Section is routinely amended. Moreover, the frequency of special bag
limit changes has increased in recent years. These recurring amendments to
Section 27.60 have resulted in confusion and difficulty tracking the often-
competing rulemaking files, which increases the potential for error.

The proposed changes to the organization of Section 27.60 and elimination of
the special bag limits described above results in the need to amend references
to Section 27.60 in several other sections of Title 14. That is the basis for the
amendments proposed herein to Sections 1.17, 1.59, 27.90, 28.59, and
Section 195. Minor clarifying and technical changes to the remaining
regulatory text of Section 27.60 are proposed as well.

3. Establish a general definition of “finfish” by adding Section 1.46; for
clarity and enforceability

The Department proposes adding Section 1.46 to provide a general definition
of “finfish” in order to improve clarity and enforceability. While the term
“finfish” is referenced in various places throughout Title 14, there is currently
no definition of finfish which applies generally. There is a specific definition of
finfish provided in Section 159, however, that definition is intended to apply
only to commercial fishing for coastal pelagic species, and should not be
applied generally.

The proposed general definition to be added in Section 1.46 is consistent with
the common practice of both anglers and Department enforcement staff,
namely, that “finfish” mean what the term implies, but does not include
invertebrates. Finfish would be defined in new Section 1.46 as any species of
bony fish or cartilaginous fish (sharks, skates and rays), and would exclude
amphibians, invertebrates, plants or algae. This definition would apply both in
ocean and inland waters of California.

Proposed amendments to Section 159 would clarify that the finfish definition in
that Section should not be applied generally.

(b)  Authority and Reference Sections from Fish and Game Code for
Regulation:

Authority: Sections 200, 202, and 205, Fish and Game Code.
Reference: Sections 200, 202, 205, and 7652, Fish and Game Code.

(©) Specific Technology or Equipment Required by Regulatory Change:
None.

(d) Identification of Reports or Documents Supporting Regulation Change:
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(€)

1. Inter-American Tropical Tuna Commission’s (IATTC) 2005 Resolution
C-05-02 on North Pacific Albacore.

2. International Scientific Committee (ISC) for Tuna and Tuna-Like
Species in the North Pacific Ocean - 2004 Recommendation for Northern
Bluefin Tuna.

3. PFMC Decision Support Document, November 2006. Agenda Iltem
C.2.a., Attachment 2. Implement Daily Bag Limits for North Pacific
Albacore and Northern Bluefin Tuna Caught by Recreational Anglers in
Federal Exclusive Economic Zone Waters Adjacent to California.

Public Discussions of Proposed Regulations Prior to Notice publication:
No public meetings were held prior to the notice publication. The 45-day

comment period provides adequate time for review of the proposed
amendments.

IV. Description of Reasonable Alternatives to Regulatory Action:

(@)

Alternatives to Regulation Change:

1. The PFMC and its Highly Migratory Species Management Team
examined several public proposals regarding albacore and bluefin bag
limits off California. A 10-fish or 25-fish statewide bag limit was
considered for albacore as an alternative to the differing bag limit structure
that was ultimately adopted. While a statewide bag limit is less complex
and potentially easier to enforce, constituents north of Point Conception
asserted that in the rare event they are able to catch more than 10
albacore in a day, they would like to continue to be able to do so. The
team and ultimately the PFMC selected the regional bag limit option.

Since alternatives were considered by the PFMC, and the proposed
changes to state regulations are limited to conforming regulations, for
purposes of state regulations, no additional alternatives were considered.

2. No alternatives were considered to the proposed organizational
changes to Title 14 and relocation of special bag limits out of Section
27.60 and into other species-specific sections. The proposed changes
resulted from suggestions from Department staff and the public, and are
expected to reduce confusion and improve clarity,

3. No alternative definitions for the term “finfish” were considered, as the



VI.

term has an implicit yet common meaning. A definition for this term is
expected to add clarity and improve enforceability.

(b) No Change Alternative:

Should the Commission select the No Change Alternative, state
regulations for California’s jurisdictional waters will be inconsistent with
federal bag limit regulations for albacore and bluefin tuna in federal waters
off California. Conflicting state and federal bag limit regulations would
cause significant public confusion and difficulty for enforcement.

Current duplication of bag limits in several sections of Title 14 and
confusion regarding the definition of “finfish” would also continue if the No
Change Alternative is selected.

(c) Consideration of Alternatives:

In view of the information currently possessed, no reasonable alternative
considered would be more effective in carrying out the purposes for which
the regulation is proposed, or would be as effective and less burdensome
to affected private persons than the proposed regulation.

Mitigation Measures Required by Regulatory Action:

The proposed regulatory action will have no negative impact on the environment;
therefore, no mitigation measures are needed.

Impact of Regulatory Action:

The potential for significant statewide adverse economic impacts that might result
from the proposed regulatory action has been assessed, and the following initial
determinations relative to the required statutory categories have been made:

(@)  Significant Statewide Adverse Economic Impact Directly Affecting
Businesses, Including the Ability of California Businesses to Compete with
Businesses in Other States:

The proposed action will not have a significant statewide adverse economic
impact directly affecting business, including the ability of California businesses to
compete with businesses in other states.

An analysis of the albacore taken by recreational anglers from 1997 to 2003
(See: PFMC Decision Support Document, November 2006. Agenda Item C.2.a.,
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Attachment 2. Implement Daily Bag Limits for North Pacific Albacore and
Northern Bluefin Tuna Caught by Recreational Anglers in Federal Exclusive
Economic Zone Waters Adjacent to California) indicates the proposed bag limits
for albacore would accommodate what is already taking place in the fishery: 99
percent of anglers land between 1 to 10 fish per day when fishing south of Point
Conception and between 1 to 12 fish per day when fishing north of Point
Conception. Therefore, it is anticipated that the proposed action would not have
a significant regional or statewide adverse economic impact on small business,
including the ability of California businesses to compete with businesses in other
states. However, the Department acknowledges there could be nominal impacts
to commercial passenger fishing vessels, tackle retailers, and private boat
owners from any constraint on catches that cannot be quantified.

An analysis of the bluefin tuna taken by California recreational anglers from 1998
to 2002 suggests anglers retain five or less bluefin tuna per day. Therefore,
implementation of a daily bag limit of ten bluefin tuna is similarly expected to
accommodate current fishing practices, and is not anticipated to have a
significant statewide adverse economic impact on small business, including the
ability of California businesses to compete with businesses in other states.

(b) Impact on the Creation or Elimination of Jobs Within the State, the

Creation of New Businesses or the Elimination of Existing Businesses, or

the Expansion of Businesses in California:

None.

(c) Cost Impacts on a Representative Private Person or Business:

The agency is not aware of any cost impacts that a representative private

person or business would necessarily incur in reasonable compliance with

the proposed action.

(d) Costs or Savings to State Agencies or Costs/Savings in Federal
Funding to the State:

None.

(e) Nondiscretionary Costs/Savings to Local Agencies:

None.

)] Programs Mandated on Local Agencies or School Districts:

None.



(9) Costs Imposed on Any Local Agency or School District that is
Required to be Reimbursed Under Part 7 (commencing with Section
17500) of Division 4:

None.

(h) Effect on Housing Costs:

None.



Informative Digest/Policy Statement Overview

1. Establish a 10-Fish Daily Bag Limit South of Point Conception and a 25-
Fish Daily Bag Limit North of Point Conception for Albacore in State Waters
for Consistency with New Federal Regulations; Establish a 10-Fish Daily
Bag Limit for Bluefin Tuna in State Waters for Consistency with New
Federal Regulations

The proposed regulations would establish daily bag limits for albacore and
bluefin tuna caught in California’s jurisdictional waters (generally 0 to 3 nautical
miles offshore) between the US-Mexico and the California-Oregon borders.

The purpose of the proposed action is to conform California’s ocean sport fish
regulations to new federal NOAA Fisheries regulations for two federally-managed
highly migratory species, North Pacific albacore (Thunnus alalunga) and northern
bluefin tuna (Thunnus orientalis). Both species are targeted by recreational
anglers in ocean waters adjacent to the State of California. The federal
regulations, recommended by the Pacific Fishery Management Council (PFMC),
will apply to federal waters outside but adjacent to California waters, generally
between 3 and 200 miles offshore. They are expected to become effective in the
fall of 2007.

Currently, recreational anglers fishing off California are not limited in their take of
albacore and bluefin tuna, as they are included in the list of species in Section
27.60, Title 14, CCR, for which there is no daily bag limit.

The new federal regulations will include a differential bag limit for albacore
caught in federal waters north and south of Point Conception. The daily limit for
albacore will be 25 fish north of Point Conception and 10 fish south of Point
Conception. This regional approach to bag limits was established in order to
account for different fishing strategies for this species in northern versus
southern California waters. Additionally, a bag limit of 10 fish for bluefin tuna will
apply in all federal waters off California. The proposed conforming regulations
for state waters, which would be established in new Section 28.38, Title 14, CCR,
would mirror these new federal regulations.

The new bag limits were approved by the PFMC consistent with guidance
provided by the Inter-American Tropical Tuna Commission’s (IATTC) 2005
Resolution C-05-02 on North Pacific Albacore, and the 2004 Recommendation
for Northern Bluefin Tuna in the North Pacific Ocean by the International
Scientific Committee (ISC) for Tuna and Tuna-Like Species. The bag limits are
considered a conservation measure aimed at preventing increases to current
fishing mortality levels for these species.



The best scientific evidence for albacore and bluefin tuna from the IATTC and the
ISC indicates both species are either fully exploited, or may be experiencing
fishing mortality above levels that are sustainable in the long term. Given there is
presently no limit on the take of albacore and bluefin in California’s recreational
fishery, there is a possibility that current fishing mortality may increase above
present levels. Therefore, the proposed regulatory changes are likely to assist in
achieving the management goals of the federal fishery management plan for US
West Coast Fisheries for Highly Migratory Species, and are necessary for the
sustainable management of these important recreationally and commercially
harvested tuna species.

Unlike most bag limit regulations established by the Commission for ocean
waters, under the proposed regulations albacore and bluefin tuna taken by
recreational anglers in California would not apply toward the general 20-fish bag
limit established in Section 27.60, Title 14, CCR. Therefore, in waters south of
Point Conception, anglers would be authorized to take 10 albacore, 10 bluefin,
and 20 other finfish in combination not to exceed 10 of any one species per day,
unless otherwise specified. North of Point Conception, anglers would be
authorized to take 25 albacore, 10 bluefin, and 20 other finfish in combination not
to exceed 10 of any one species per day, unless otherwise specified.

2. Technical, Organizational and Clarifying Changes to Regulations in
Subdivision 1 of Title 14, Regarding Existing Daily Bag Limits

Organizational changes affecting several sections of Title 14 regulations are
proposed to improve clarity and enforceability. The modifications follow from
public and Department-initiated comments on the complexity of the ocean sport
fishing regulations.

Section 27.60 currently prescribes both general and special bag limits for all
species taken in ocean waters. Meanwhile, many other species-specific sections
in Chapter 4, Subdivision 1, of Title 14 also list the special bag limits for individual
species or groups of fish. It is unnecessarily duplicative to specify the special
bag limits both in Section 27.60 and elsewhere. The proposed changes would
move these special limits into other sections if necessary, and allow the general
bag limit of 20 fish to stand alone in Section 27.60.

All but five of the species currently enumerated in Section 27.60 have their
respective special bag limits specified elsewhere in this Chapter. The five
species are: sixgill shark, sevengill shark, shortfin mako shark, thresher shark,
and blue shark. The proposed changes would move these special limits into new
Section 28.41 (sixgill and sevengill shark, where the limit is one) and Section
28.42 (blue, thresher, and shortfin mako shark, where the limit is two). Although
Sections 28.41 and 28.42 would become new sections of Title 14, the substance
of the regulations themselves would remain unchanged. It is anticipated that this
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reorganization will make the special bag limits for these species easier for
anglers to locate.

Resulting from the proposed new bag limits for albacore and bluefin tuna as
described in item 1 above, a new Section (28.38) is proposed for addition to Title
14, which will specify (and therefore clarify) the daily bag limits that apply to all
varieties of tuna. Presently, there is no specific mention of yellowfin tuna or
bigeye tuna anywhere in regulations of Title 14 because the general bag limit
applies to these species. Additionally, there is no limit on skipjack tuna.
Because the regulations will differ considerably depending on the species of
tuna, possibly causing confusion for anglers, the Department believes the
proposed new Section will improve clarity regarding what bag limit applies for
each species. However, other than for albacore and bluefin tuna, no substantive
changes to bag limits are proposed in the course of this proposed reorganization.

Additionally, under the current regulatory organization there is a need to amend
Section 27.60 every time a special bag limit is changed. As a result, this Section
is routinely amended. Moreover, the frequency of special bag limit changes has
increased in recent years. These recurring amendments to Section 27.60 have
resulted in confusion and difficulty tracking the often-competing rulemaking files,
which increases the potential for error.

The proposed changes to the organization of Section 27.60 and elimination of
the special bag limits described above results in the need to amend references to
Section 27.60 in several other sections of Title 14. That is the basis for the
amendments proposed herein to Sections 1.17, 1.59, 27.90, 28.59, and Section
195. Minor clarifying and technical changes to the remaining regulatory text of
Section 27.60 are proposed as well.

3. Establish a general definition of “finfish” by adding Section 1.46; for
clarity and enforceability

The Department proposes adding Section 1.46 to provide a general definition of
“finfish” in order to improve clarity and enforceability. While the term “finfish” is
referenced in various places throughout Title 14, there is currently no definition of
finfish which applies generally. There is a specific definition of finfish provided in
Section 159, however, that definition is intended to apply only to commercial
fishing for coastal pelagic species, and should not be applied generally.

The proposed general definition to be added in Section 1.46 is consistent with
the common practice of both anglers and Department enforcement staff, namely,
that “finfish” mean what the term implies, but does not include invertebrates.
Finfish would be defined in new Section 1.46 as any species of bony fish or
cartilaginous fish (sharks, skates and rays), and would exclude amphibians,
invertebrates, plants or algae. This definition would apply both in ocean and
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inland waters of California.

Proposed amendments to Section 159 would clarify that the finfish definition in
that Section should not be applied generally.
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